PERSONAL SERVICES VS.

NONPERSONAL SERVICES 

CONTRACTS

Purpose of this information: to help you understand the differences between personal and nonpersonal services, and; choose the type that is right for your MTF

1.  The Federal Acquisition Regulation (FAR) reference for personal services is FAR 37.104.  You may access the FAR online at the following Hill AFB web site:  http://farsite.hill.af.mil/VFFAR1.HTM  You may access the Defense Federal Acquisition Regulation Supplement  (DFARS) at this same web site at http://farsite.hill.af.mil/VFDFAR1.HTM
2.  PERSONAL SERVICES 

a.  In personal services, the people rendering the services are subject to the supervision and control of the government, as if they were Government employees.  Some people call them “personnel services” for that reason.

b.  Personal services are not permitted unless specifically authorized by statute.  The reason a statutory exemption is required is that unrestricted use of personal services contracts would circumvent civil service laws.

c. The DoD has authority under 10 United States Code (USC) 1091 to enter into personal services contracts for personnel engaged directly in provision of health care.  In addition to med/surg providers, (DFARS) 237.104(b)(ii) states the following services may be contracted via personal services:

· Clinical counselors

· Family advocacy program staff

· Victim’s representatives

· Clinical social workers

· Psychiatrists, psychologists, and others with advanced degrees in counseling or related academic disciplines

d.  Source Selection, personal services:  Personal services contracts awards to individuals (not to companies) are exempt from the competition requirements of Federal Acquisition Regulation (FAR) Part 6.  The contracting process for personal services contracts with individuals is described in DFARS 237.104 and includes the following steps, shown in chronological order:

· The request for personal services requirement is approved by MTF Commander

· The Contracting Officer solicits through trade publications

· All applicants are presented to the MTF Commander

· The Commander provides the Contracting Officer with ranking of the applicants, IAW the requirements of the SOW.

· The Contracting Officer either (depending on the MTF Commander’s choice):

· Negotiates with the highest ranked applicant, or,

· Negotiates with all qualified applicants and awards on basis of qualifications and costs.

e.  Licensure requirement, personal services:  The provider must have a license from “a state, the District of Columbia, the Commonwealth of Puerto Rico, or a territory of the United States.”

f.  Pay Cap:  DFARS 237.104(C) and Dept of Defense Instruction (DODI) 6025.5 state that the salary of a personal services provider can’t exceed compensation of the President of the United States.  This amount is currently $400,000 (USC Title 3 Sec. 102).

g.  Insurance/Indemnification: In personal services contracts, the Government maintains medical liability.  This means that the Government indemnifies (defends) the contractor if the contractor is sued for malpractice.  Therefore, the contractor is not required to maintain malpractice insurance.  

h.  Termination, personal services:

· The Termination – Personal Services clause (FAR 52.249-12) is part of the contract

· The Government may terminate contract after a minimum of 15 days written notice to contractor

· Likewise, the Contractor may terminate the contract after a minimum of 15 days written notice to the Contracting Officer

i.  Releasing contractor staff, personal services:  The MTF Commander has the authority to release (fire) a contractor provider/employee.  However, the Commander must have a valid, documented cause; and, the Commander must notify the Contracting Officer immediately after the release.

j.  Cost considerations, personal services:  Personal services contracts with individuals may cost less “up front” because the Government will normally not be paying overhead and profit.  But, there are additional costs to the Government when contracting with individuals, to include:

· Training/Scheduling/Supervision

· Preparing IRS forms such as the 1099

· Paying individual semimonthly

· Legal costs if malpractice claims occurs 

· Costs of recruitment/rehiring if provider leaves

2.  NONPERSONAL SERVICES 

a. In nonpersonal services, people rendering the services are not subject to the supervision and control of the Government.  The contractor is responsible for supervising his employees.

b.  Source selection, nonpersonal services:  All of the FAR Part 6 competition requirements are applicable.  FAR Part 6 does not make it easy to contract by sole source!  The FAR requires thorough justification and, in some instances, higher level approvals before contracting by sole source.

c.  Licensure requirement, nonpersonal services:  Providers must have license from the State where they will practice.  An exception is the Nurse Compact States.  If a registered nurse licensed in one of the Nurse Compact State moves to another Nurse Compact State, the state where the nurse moves will recognize the license of the nurse and not require that he/she apply for a new license.  A list of states which participate in the nurse compact can be found at: http://www.ncsbn.org/public/nurselicensurecompact/mutual_recognition_state.htm.

d.  Insurance/Indemnification, nonpersonal services:  The contractor maintains medical liability and is required to provide malpractice insurance for its providers.

e.  Oversight, nonpersonal services:  The MTF Commander and his/her designees may have clinical oversight over contractor personnel.  This includes giving clinical orders and reviewing/ approving clinical actions.  The Contractor retains supervisory functions, to include approving time off, evaluations/ appraisals, counseling, hiring and firing.  

f.  Performance problems nonpersonal services:  MTF staff should report performance problems with contractor providers/employees to the COR, and the COR should in turn notify the contractor supervisor.  In serious situations, the MTF Commander may direct contractor employee to leave work if their actions can cause harm to beneficiaries.  The Commander must document the situation and notify the ACO immediately after the release.  

g.  Termination of contract, nonpersonal services:  The Termination for Convenience of the Government clause is included in the contract.  The Government may be responsible for contractor settlement expenses, to include severance pay, contractor-furnished equipment and overhead.  

h.  Resource sharing and resource support services on our current Managed Care Support contract are nonpersonal.  In T-NEX, there will be no resource support; instead there will be  competitively-awarded local purchase contracts.  The MTF Commander will be free to choose either nonpersonal or personal services for the local support contracts.

3.  Should the MTF Commander choose personal or nonpersonal services? Recommendation: if the MTF needs only one or two providers, choose personal services, because scheduling and supervision time and administrative support costs will be relatively small.  If the MTF needs more than two providers, choose nonpersonal services.  As the number of contractor providers increases, scheduling, supervision, and administrative support become increasingly time-consuming and burdensome and it may make good business sense for the MTF to pay a contractor to handle these responsibilities.

4.  MEDCOM’s IMAP website.  MEDCOM’s Innovative Medical Acquisition Program Team (IMAP) is available to procure local support contracts for all three services.  The IMAP website has many sample personal services statements of work and other information on acquisition of medical services. The IMAP Website is at: http://www.cs.amedd.army.mil/imap/

